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EQUALITIES AND HUMAN RIGHTS COMMITTEE 

CHILDREN (EQUAL PROTECTION FROM ASSAULT) (SCOTLAND) BILL  

SUBMISSION FROM DAVID KENNEDY 
…………………………………………………………………………………………………………. 

Do you support the Bill’s aim to end the physical punishment of children by parents 
or carers? It will do this by abolishing the defence of reasonable chastisement. Please 
provide an explanation for your response. What groups would be impacted by the 
change (for example, parents, children, public services, the legal profession, etc)? 

I do not support the Bill’s aim to end the physical punishment of children by parents and/or 
carers by abolishing the defence of reasonable chastisement. 

My reasons are the following: 

Democracy 
This Bill undermines democracy by State intrusion into family life. By means of this Bill the 
State seeks to use the law to regulate parenting; whereas in a democracy the responsibility 
for bringing up children lies with the parents of these children. 

Proportionality 
It is disproportionate to bring a criminal case against parents who are applying a caring form 
of discipline to their children. 

Discipline 
We all require discipline – adults and children alike. Our society approves appropriate 
sanctions for adults who require discipline (such as fines or imprisonment or removal from 
jobs) and appropriate sanctions for children (such as scolding and appropriate physical 
punishment). For a child who is not of an age to respond to the language of reason, the 
language of pain is the appropriate teacher. Smacking is not a parent’s first line of discipline, 
but has its place when verbal discipline is inappropriate or ineffective. 

Emotional abuse causes more lasting damage than physical pain and constant haranguing 
is more damaging than a one-off, non-damaging smack. To remove the option of non-
damaging smacking is to promote the worse risk of damaging haranguing.  

Existing legislation 
The current law already protects children from abusive assault. It provides for ‘reasonable 
chastisement’. Chastisement is something that all of us, children and adults alike, require 
and receive in appropriate circumstances. The concept of ‘reasonableness’ applies to 
behaviour which is appropriate for a particular situation and which a prudent person would 
apply. A prudent parent will justifiably use non-damaging physical punishment when the 
situation demands that. For the State to categorise such a parent as a criminal is 
unwarranted and unreasonable State interference.  
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Effects on family life 
The removal of children from their family is harmful to their wellbeing. The criminalising of 
parents for using caring, non-harmful smacking will increase the removal of children from 
their parents. Professor Andy Bilson, Emeritus Professor of Social Work, University of 
Central Lancashire, has found that government policies in England have ‘created a growing 
pressure to adopt a culture of child rescue rather than family support’ (Bilson, A. (2018); 
available at: https://theconversation.com/more-parents-accused-of-child-abuse-than-ever-
before-100477. Accessed 23/01/18). The Bill could lead Scotland into the same harmful 
separation of children from parents that Bilson has identified in England. Parents and 
academics in Scotland have called for a ‘less punitive’ approach to child protection in 
Scotland. The Bill proposes a more punitive approach. 

Effects on other institutions 
Bilson’s research identifies that the culture of ‘child rescue’ has already put pressure on the 
family court system in England. The Bill could replicate that in the Children’s Panel system 
in Scotland. 

Because smacking is widespread in society (over 80% of the adult population state that 
they have experienced it in their childhood) the Bill is likely to lead to an overwhelming 
workload for social workers and police. 

Moreover, a focus on pursuing parents who administer non-damaging smacks to their 
children will divert social work and police resources away from pursuing serious child 
abusers. 
 

Do you see any additional impact on groups with protected characteristics? 
Yes. Under the Equality Act of 2010 it is unlawful to discriminate against someone on 
grounds of their religion or belief. People of Jewish, Christian and Muslim belief hold that 
physical punishment is a legitimate means of discipline. It would be discriminatory for the 
Scottish Government to criminalise parents who hold such a belief as part of the ethical 
outworking of their faith. 

Are there any equalities and human rights issues raised by the approach taken in the 
Bill that should be considered? 
Yes. The Bill interferes with the basic human right of parents to care for their children 
responsibly by applying an appropriate form of non-damaging and caring discipline.  
 

Will the Bill result in any resource implications for your organisation or you as an 
individual? If so, please explain and provide any supporting information.  
I am responding as an individual. The Bill won’t result in any direct resource implications for 
me as an individual. It will result in indirect resource implications in that resources that 
should be focused on serious child abuse will be diverted to trivial cases.  
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Please tell us about any other comments you feel are relevant to the Bill. 
 
Meaning of terms 
The Bill fails to discriminate between assault and punishment. This is typical of studies into 
physical punishment. Professor Robert Larzelere’s 2005 research found that studies 
comparing the outcomes of physical punishment and alternative disciplinary tactics fail to 
discriminate between non-abusive punishment and overly severe forms such as slapping 
on the face or punching (Larzelere, (2005); available at https://doi.org/10.1007/s10567-005-
2340-z. Accessed 23/01/19). 

It is essential to examine the context of behaviour in order to interpret it. The context of non-
damaging physical punishment is care for the welfare of the child and of others with whom 
he or she is in contact. The context of assault is the opposite – a desire to damage another 
person. It is an abuse of meaning to equate non-damaging smacking with assault.  

Bias 
The implications of the Bill are that all physical punishment of children is seen as ‘bad’. It 
fails to recognise that physical punishment can achieve good outcomes, such as the 
curbing of self-harming or dangerous or anti-social behaviour. This is particularly so when 
physical punishment is used as one means among many other interventions to provide 
caring discipline. 

Current research 
Research findings to support arguments both for and against a smacking ban exist, but I’d 
like to cite the following: 
 
A 2017 ComRes poll in Scotland found that 74% of adults opposed the proposal to 
criminalise parents for smacking their children. It would be undemocratic for the Scottish 
Government to support a Bill when three-quarters of the population oppose it. 

Professor Larzelere’s research, quoted above, found that smacked children had better 
outcomes in terms of behaviour and social adjustment than children who had never been 
smacked, as long as the smacking was not continued beyond the ages of nine to eleven. It 
would be perverse of the Scottish Government to promote an intervention that robs parents 
of an appropriate means to enhance the social and behavioural adjustment of their children.  

In Sweden, child-on-child violence and child abuse increased after the introduction of a 
smacking ban in 1979 (Larzelere, R (2004); available at: 
https://www.researchgate.net/publication/328202785_Sweden's_Smacking_Ban_More_Har
m_than_Good; accessed 23/01/19). It would be perverse to promote a measure that could 
replicate these outcomes in Scotland. 

The key issue 
I believe that the key issue at stake here is not smacking; the key issue is the 
democratic freedom of parents to exert reasonable loving discipline free from State 
interference. 


